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HON'BLE VIKAS BUDHWAR, J.

1. Heard Sri Shubham Agrawal, learned counsel for the writ petitioner, Sri
Gopal Verma, learned counsel for Respondent no.1, Sri Amit Mahajan for
Respondent no.4 and Sri Shashikant Mishra, learned Standing Counsel for
Respondent nos. 2 and 3.

2. Though a counter affidavit has been filed on behalf of Respondent Nos. 2
and 4/ contesting respondents sworn by State Tax Officer, Mobile Squad,
Unit-4, State Tax/ Commercial Tax Noida, Gautam Budh Nagar, but the
learned counsel for the writ petitioner has made a statement at Bar that he
does not propose to file rgoinder and the writ petition be decided on the
basis of the documents available on record.

3. With the consent of the parties, the writ petition is being decided at the
fresh stage.

4. The case of the writ petitioner is that the writ petitioner is engaged in the
business of wireless networking and it is registered under the provisions
contained under UPGST/CGST Act, 2017. As per the writ petitioner, it had
purchased machine from wireless networking Credo 4G, valuing
Rs.26,25,000/- from M/s Brij Systems Ltd. Delhi. An e-way bill came to be
prepared containing GST @ 18% to the tune of Rs.47500/- which was
generated by the supplier on 20.07.2022. The consignment in question came
to be intercepted by the third respondent, Assistant Commissioner, Sales
Tax, Mobile Squad-4, Noida, Gautam Budh Nagar on 30.07.2022 on the
count that part B of e-way bill was not filled by the transporter. Physical
verification of the goods was done on the said date and no discrepancy was
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found. The third respondent on 01.08.2022 issued a notice, in Form MoV-07
on the ground that part-B of e-way bill was not filled and thereafter on
01.08.2022 itself the third respondent, Assistant Commissioner, Sales Tax,
Mobile Squad-4, Noida, Gautam Budh Nagar passed a penalty order in Form
MOV-09 under Section 129(1)(a) of the Act imposing the penalty of
Rs.9,50,000/-. According to the writ petitioner the said order is exparte.
Though according to the writ petitioner, on 01.08.2022, the penalty order
stood uploaded but the summary Form DRC-07 has been uploaded on the
portal on 26.11.2022 itself post request made by the writ petitioner on
26.11.2022 before the respondents to provide a copy of the guidelines for
issuance of Form DRC-07 in case the vehicle detained under e-way bill
provisions issued by the department if any. Since according to the writ
petitioner, Form-DRC-07 was a mandatory document, which along with the
order in original is to be chalenged by way of an appea so the writ
petitioner preferred a statutory appeal before the second respondent, Addl.
Commissioner, Grade-2 Apped-Il Commercial Tax, Noida on
03/09.01.2023, taking the grounds for condonation of delay. The appeal so
preferred by the writ petitioner before the appellate authority came to be
rejected on the ground of delay and limitation by virtue of the order dated
21.07.2023 of Addl. Commissioner, Grade-2, Appeal-Il, Commercial Tax,
Noida.

5. Questioning the order in original dated 01.08.2022 as well as the order
dated 21.07.2023 passed by the Appellate Authority, the present writ petition
has been preferred.

6. Learned counsel for the writ petitioner has sought to argue that at this
juncture, the writ petitioner is confining his relief with respect to chalenge
raised to the order dated 21.07.2023 passed by respondent no.2 rejecting the
appeal. Contention is that though the order in original came to be passed on
01.08.2022, but the Form DRC-07 which was to be accompanied with the
order in original came to be loaded on 26.11.2022 and thus, the limitation
period of three months and a grace period of one month more under Section
107 of the Act would come into play and run from 26.11.2022. In order to
strengthen the said argument, learned counsel for the writ petitioner has
relied upon adecision of this Hon'ble Court in Mohd. Ishak vs. State of U.P.
, 2025 UPTC (Vol 119)-134.

7. Learned Standing Counsel while countering the submissions so made by
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learned counsel for the writ petitioner has submitted that the writ petitioner
was very well aware about passing of the original order dated 01.08.2022
and he himself also deposited the penalty pursuant whereto the goods stood
released, however taking a lame excuse that Form GST DRC-07 came to be
issued on 26.11.2022, the writ petitioner seeks to get the delay condoned,
which even otherwise is not liable to be condoned.

8. The arguments so advanced by the learned Standing Counsel has been
adopted by Sri Vermaand Sri Mahgjan.

9. | have heard the submissions so made across the Bar and perused the
records carefully.

10. Facts are not in issue. It is not in issue that on 01.08.2022, the order in
original came to be passed by the Adjudicating Authority and an appea
stands provided under Section 107 of the UPGST/CGST Act, 2017. The
period of limitation of preferring an appeal is three months with a grace
period of one month totalling to four months. Notably, the order in origina
came to be passed on 01.08.2022. The appeal was preferred by the writ
petitioner on 03/09.01.2023. In the memo of appeal, which is at page-40 of
the paper-book, relevant extract at page-45 and 46, in para-12 and 13 the
following was observed:-

"12. That Appellant submits that in the aforesaid matter, no Demand Order u/s 129(3)
of the CGST Act, 2017 and a summary of the demand order in FORM GST DRC-07
has been uploaded electronically in pursuance of Rule 142(5) of CGST Rules, 2017.
Therefore, Appellant vide their letter dated 25/11/2022 asked the respondent to
provide the copy of demand order in FORM GST DRC-07. The copy of said letter
dated 25/11/2022 is annexed hereto and marked as Annexure -7.

13. That in pursuance of the Appellant letter dated 25/11/2022, the respondent
provided a copy of demand order in FORM GST DRC-07 on whatsApp and the
Appellant is feeling aggrieved against the action on the Respondent, hence this

Appeal ."
11. The Appellate Authority, in its order dated 21.07.2023, held as under:-

yicuc

&I 3dtd, it 3 M, Teleh A, AT o, a9 aa-aqed gers, HIvel,
TIAAgGTR gRT Aderedt & av 2022-23 H IR Yol 9&] Td HaT o ATgf-g-
2017 & ¥R-129 & 3F=dFid ST UIed Goliad Hesdieneur e fadien
01.08.2022 & faeg, Fiford <1 Tt &, fored farfad == 0 950,000 &1
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et gRT Jo Yo a&] Td Tl o AR Hl gR1-107 & =il Ifered
T 3T o faeg, 3ars 371diet fedies 03.01.2023 & RId ol Tt &, forgeht
BEHUl FHted | faAies 09.01.2023 I IfEe &1 1T 81 Sfafes ar-107 (1) |
12 7 wifaere & R fufa/smder ot @gfd fRad S &1 diE & 3 Hig Ueh Hig
(T 04 ATg) o HIcR 3TUIe araR fohd ST <hl ez 8 |

Ut foerra O et ford ST o Trag & srdierelf ot Fifes St <l =it Aifed &
U H EH & rfeawhl ot Gl FAR Sidel IURYd gU d1 AUl faere &
e § gl 1T fh UTia 37esr DRC-7 Uidd WR el 12 a1 o, S favmT g
femieh 26.11.2022 &1 Wéa W 3arg forar Tar qer fiw 26.11.2022 & &
e A ufd WHATS UP TR WTed 3t Tt e aeard e 03.01.2023 @i
U qTfgel e & TRIT 81 Srdteredt ot feifda v Umaet Ur 3 i 2|

TR gRT UATgelt W Iuctsy dedi Ug ohe [Hfeur ifdenrt grer uiied amesr ohl uRefia
fomam a1 amey i 01.08.2022 & 3iHTe UIRA € 3R e ey
YR & STECT Uided R 38k DASH BOARD / LOGIN TR R IUeisdl &l Sild
€, Ta: TgET i fafd ey wRkRa - 8 ol fafdr & w1 Sl St foh sy gt
e AT (APL-01) ® @ off WieR &l 8t g1 AR 5 Dashboard W 3Uasy
R & frier 22.11.2022 &1 fiestae e forar &1 3 gt # faarfed ammey
7g-9 AT ZD0908220010167 fAieh 01.08.2022 Tu¥ ¥ F ufwfard & & 2
gk AT feis 01.08.2022 <l & QLT o IF[UTe H HATUART gRT 372fug off
STHT T T 8| 3d: dierell g1 foerral o Frae # Ud IR ATUREM & o
IRUT TElhR I -Tgl UrT 7|

HIHIG Helicenl BEehIcH o gRT el | el Tdiet o ATHel bl Tl AdTs
T<¥d  "Hon'ble Divison Bench in W.AN0.942/2021 (SIMPLEX
INFRASTRURES LTD AND ANOTHER VIS THE JOINT COMMISS ONER
OF CENTRAL TAX AND OTHER, DD ON 03-12-2021) 3 fufar & et 7mar &
fh Appellate Authority does not have power to condone the delay in

preferring the appeal. It is always open for this Court to exercise its extra
ordinary jurisdiction under Article 226 of the Constitution of India and this
Court is empowered to condone the delay in order to do complete and
substantial"

Hd: 9& Ud At ARFATA-2017 1 9R1-107 (4) H & TS Hae & FAR
JTUTeTa STTAhIe, T8 THTH &l o+ W foh Jaitd ShRuTt & 03 HIg <l 3afe & offaR
{dterelt grRT STdiel UEdd (Present) =Tel &bl ST Gehl, Ak Teh HIE &l 3dfd &
iR AU UEqd e T AT (Allow) R Hehal 81 37a: fais 01.08.2022 &
(d1 A& Tk HT8) IR HIg ol Hafy fier 30.11.2022 ol FHI 8l 1, Sefch
3TdeTelt ger Tt Tt feeies 03.01.2023 <Rl STHATE IR ohl 141 &, Sif Udh
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Afafs 718 & waa +ft 01 718 02 f foera & i & Wit &1 39 yahR srdvemeff
0 va s, faanfea fofar / smer B g (W w18 T WR) 04 AE A
afel HdId B o UHId 39 e | UEd I 78 8

Tl Tg I Jeeiea ¢ foh TioR srfeienrel gy arditerelf & faeg amr-129 o s=wia
FHRATEl 39 YR W bl T ¢ o S & 0T A7 & graf-ad S ¢ 9 fod Ued
fora T, 98 Y Tl Tl UL Ul H 3T TR W it Tdieliehal sararelr gIeT
UL AU T SR =Tel bl Tt @1 37a: U AUl 9] Ud el e
SFTT & aR1-107(1) 7 107 (4) & < =it Frmaty (i 718 U 916) $d aR
HTE o UHId UXd e o HRUT Te =Tl &

ECUl

2 ardier w@n-05/23, A 2022-23 aR-129 (ARN-AD0901230037099) &
& U9 FaT o AfAfATH Bl gr1-107(1) 9 107(4) & ATAR T1el 97 7 g4
FHRUT AERR AT ST & | AT <l oI Ufd ST Usiaett U &l S a0 24
TS I Teh-Ueh AU Ufd TUTAehd! i, WY ST ol T Ied Ufd=Te ol
OfSd <l S

12. As a matter of fact, in para-11 and 12 of the memo of appeal, the writ
petitioner, who is the appellant herein had taken the ground that the
summary of the demand order in Form GST DRC-07 has not been uploaded
till 26.11.2022 and the application came to be preferred for uploading of the
same and the same stood uploaded on the same date and also was
communicated to the writ petitioner on whatsapp. Thus according to the writ
petitioner the delay is being sought to be condoned on the pretext that the
Form GST DRC-07 happens to be a mandatory requirement for filing of the
appeal. A copy of the application dated 26.11.2022 requesting for uploading
of the Form GST DRC-07 has aso been appended at 59/60 of the paper
book. The said contention so raised by the writ petitioner has not been
considered while deciding the appeal and rejecting the same.

13. In the opinion of the Court, once a ground is taken in a memo of appeal,
then the Appellate Authority is to consider the said ground. Might be the
same may be accepted or rejected. The issue herein assumes relevancy on
the aspect of the matter that a coordinate Bench of this Court in Mohd.
I shak (supra) had the occasion to consider the effect, import and impact of
Form GST DRC-07, wherein in para-8 and 9, the following was observed:-

"8. The declaration of the Form GST DRC-07 as contemplated in Rule 142(5) of the
Goods and Service Tax Rules, 2017 is a mandatory requirement of law. It is
undisputed that the impugned order dated 19.08.2023 was not accompanied by the
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Form GST DRC-07. The latter form was uploaded only on 18.01.2023. The petitioner
did not have knowledge of the impugned order and hence cannot be faulted for the
delay in filing of the appeal.

9. The impugned order dated 31.08.2024 has rejected the appeal with a cryptic
finding "delay in submission of the appeal”. The order does not depict the application
of mind and was passed in a mechanical fashion."

14. Since the grounds taken by the writ petitioner for condonation of the
delay have not been adverted to in correct perspective, thus the appellate
order cannot be sustained.

15. Accordingly, the writ petition is being decided in following terms:-

(a) The order dated 21.07.2023 passed by the Addl. Commissioner, Grade-2
Appeal-2 Commercia Tax, Noidais set aside.

(b) The matter is remitted back to the appellate authority to decide the delay
condonation application for condonation of delay in filing the appeal strictly
in accordance with law within a period of two months, from the date of
production of certified copy of the order.

16. With the aforesaid observations, the writ petition is disposed of.

February 25, 2026

N.S.Rathour

(Vikas Budhwar,J.)

Digitally signed by :-
NIPENDRA SINGH RATHOUR
High Court of Judicature at Allahabad
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