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1.1 M/s.  Akshita Exports (the appellant) were engaged in export of goods. 

It has been alleged by the department that the appellant was paying 

commission to foreign agents during the period from 2008-2009 to 2011-2012 

and also claiming export incentives on such commission amount under Duty 

Entitlement Passbook Scheme (DEPB) and Duty Drawback Scheme. The 

department intended to tax the said commission amount on reverse charge 

basis under “Business Auxiliary Service” as defined under Section 

65(105)(zzb) of the Finance Act, 1994. On the other hand, the appellant 

contended that the said commission amount is not liable to service tax.  

1.2 It is on record that the invoices issued by the appellant to their foreign 

buyers indicated the commission amount separately which was deducted from 

the gross value of the export goods to arrive at the net invoice value. Likewise, 

in the shipping bills also, FOB value is inclusive of the commission amount. 
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The appellant received foreign remittances in respect of exports done by 

reducing the amount to the extent of commission indicated in the invoices. 

Scanned copy of Export Invoice No. AE/M/10/09-10 dt.20.05.2009, Shipping 

Bill No. 7352130 dt. 21.05.2009 & Bank Certificate of export and realisation 

is appended below:- 
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The commission amount is calculated as a percentage of export value, but it 

is generally less than 12.5%. The department also recorded statements of 

Shri Rajesh Nigania, Director of the appellant on 07.05.2014 who admitted to 

have paid the commission amount to their foreign buyers who in turn paid the 

same to their commission agent. In reply to question no.8, he admitted that 

they have not appointed any foreign commission agent; that for export 

business, it was a normal trade practice to extend commission; that in his 

case, the foreign commission agents have never provided any service in 
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relation to export of goods and those were the agents of their buyers; that 

the price of goods is inclusive of commission to be paid to foreign buyer’s 

agents; that by paying them, he was able to secure export orders. He also 

revealed that there was no written contract/ agreement between him and the 

buyer or the foreign buyer’s agent and it was only verbal agreement. 

1.3 A show cause notice dated 15.05.2014 was issued to the appellant 

demanding service tax of Rs.32,73,031/- under proviso to Section 73 (1) of 

the Finance Act, 1994 by invoking the extended period of limitation along with 

interest under Section 75 and penalty under Sections 76, 77 (1) (a), 77 (1) 

(b), 77(2), 70 and 78 of the Finance Act, 1994. 

1.4 The said show cause notice was decided by order-in-original dated 

30.10.2015 wherein, proposals made in the show cause notice were confirmed 

except the penalty proposed under Section 76 which was dropped. Aggrieved 

with the said order, the appellant filed appeal before the Commissioner 

(Appeal) who vide impugned order dated 19.06.2017 upheld the order of the 

lower authority and rejected the appeal. Hence, the present appeal. 

2.1 The appellant filed appeal on 13.10.2017 wherein, they contended the 

following:- 

• Shri Rajesh Nigania, Director of the appellant firm has categorically 

stated in his statement dated 07.05.2014 that they have not appointed 

any foreign commission agent outside India and payment of commission 

to the foreign buyer for paying it to the foreign buyer’s commission 

agent is a normal trade practice.  

• These foreign commission agents have not provided any service to them 

in relation to their export of goods. The impugned OIA is vague as there 

was no taxable event at all. For taxable event, there should be a service 

provider and a service recipient and then the consideration amount. In 

their case, they have not appointed any foreign agent and therefore, 

there is no question of receiving any service from them. As there is no 
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taxable event, there is no liability on the exporter of goods from India 

to pay any service tax.  

• There are no suppression of facts on their part as the export invoices as 

well as shipping bills clearly indicate the commission amount paid by 

them to the buyer. The foreign remittance received by them is net of 

invoice value after deducting the commission amount from the gross 

invoice value. Therefore, they have disclosed everything at all points of 

time and allegation against them for suppression of fact is not 

sustainable.  

• The exchange control manual and the DGFT Circulars point out that the 

foreign buyer may deduct the commission amount and pay the balance 

amount to the exporter. The commission agent has not been appointed 

by the appellant and is never known to them.  They requested for setting 

aside the impugned order dated 19.06.2017 and set aside the demand 

pressed against them. 

2.2 During argument, learned Advocate of the appellant pleaded the ground 

of revenue neutrality and limitation. He mentioned that if they were required 

to pay service tax on reverse charge basis, they would have been entitled to 

either Cenvat Credit or refund of the same as taxes are not exported outside 

the country. On limitation issue, he mentioned that payment of commission 

was fully reflected in the export invoices and shipping bills and therefore, 

extended period is not invocable. He mentioned that payment of commission 

deducted from the export invoice is nothing but discount extended by Indian 

exporter to the foreign buyer. He cited the following case laws which fully cover 

the instant issue. 

• Texyard International, Shree Angalamman Exports and others Versus 

Commissioner-2015 (8) TMI 794-CESTAT Chennai 

• Laxmi Exports and others Versus CCE- Surat-2020 (9) TMI 838-CESTAT-

Ahmedabad  
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• Aquamarine Exports Versus CCE & ST-Surat-I -2022 (2) TMI 361-

CESTAT Ahmedabad 

• CCE- New Delhi Versus Sidh Designers Private Ltd And Others-2023 (7) 

TMI 200-CESTAT New Delhi 

• Suryanarayanan Synthetics Private Limited Versus CCE & ST -Surat-I-

2024 (8) TMI 908-CESTAT Ahmedabad. 

3. The learned AR appearing to defend impugned OIA reiterated the 

findings of the lower authorities. He mentioned that the appellant had received 

service from the foreign commission agents in relation to promotion or 

marketing of goods exported by them to their foreign buyers during the period 

from 2008-2009 to 2009-2010. The said service received by the appellant is 

liable to service tax under “Business Auxiliary Service”. He justified the 

conclusion drawn by the adjudicating authority and highlighted that the 

Director of the appellant in his statement has clearly admitted that if they had 

not paid commission to their foreign buyers for further payment to foreign 

commission agents, he would not have got the export orders. This clearly 

shows that the commission amount was paid for sales promotion services. He 

justified invocation of extended period on the ground that non payment of 

service tax by the appellant came to light only after search and investigation 

carried out against the appellant who never disclosed the facts to the 

department nor paid the applicable service tax on receipt of services from 

foreign commission agents. 

4.1 We have heard the rival submissions. We find that the short point in the 

matter is whether the appellants are liable to pay service tax on the 

commission amount paid to foreign commission agents under “Business 

Auxiliary Service” as defined under Section 65 (105) (zzb) of the Finance Act, 

1994. The payment of commission amount by the appellant is clearly 

established from the export invoices, shipping bills and bank certificate of 

export and realisation (Form 1). On the other hand, the appellant mentions 
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that payment of commission to foreign buyers is a normal trade practice and 

unless they paid, they won’t get any export orders. During investigation, the 

Director of the appellant in his statement dated 07.05.2014 clearly accepts 

that there was no written or verbal agreement and they have neither 

appointed any foreign commission agent nor paid any commission directly to 

them; that whatever commission is reflected in the export invoices, shipping 

bills etc. is paid to the foreign buyer which cannot be equated to commission 

paid to the foreign commission agent. (Reply to question no.13) He goes on 

to say that since they have not received any service  in relation to export 

goods, they are not liable to any service tax. 

4.2 We find that the issue is no more res-integra as it has been held in series 

of cases that service tax on commission amount paid to foreign buyer is not 

leviable to service tax. In a recent decision by this Tribunal in the case of 

Suryanarayanan Synthetics Private Limited Versus CCE & ST -Surat-I-2024 (8) 

TMI 908-CESTAT Ahmedabad, it has been held that when there is no 

contract/agreement between Indian exporter and foreign based service 

provider then the demand of service tax on the commission shown in the 

export invoices raised on the foreign buyers cannot be held sustainable even 

if there any arrangement of payment between the foreign buyer of the goods 

and so called commission agent in the foreign country. For this reason, the 

relevant para-4 of the said judgment is cited below:- 

“4. On careful consideration of the submissions made by both the sides and 
perusal of record, we find that the case of the department is that appellant 

have made the payment of commission to foreign buyer against service of 
Commission Agent of foreign based service provider. As per the documentary 
evidence such as invoice, it is clear that appellant has not made any payment 

directly to any commission agent whereas deduction was provided from the 
total value of the bill raised to foreign buyer of the goods. In these facts, it is 

nothing but discount extended by the appellant to the buyer of the goods. Even 
though some service provider is involved there is no relationship between the 
appellant and any foreign based service provider as there is no direct 

transaction made by the appellant with any of the commission agent. It is also 
a fact that there is no contract between the appellant and the foreign based 

service provider even if any arrangement of payment is there between the 
buyer of the goods and so called commission agent in the foreign country. For 
this reason, the demand of service tax on the commission shown in the invoice 

raised to the buyer cannot be made. 
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This issue was time and again considered by this Tribunal in various 
judgments. Some of the judgments are cited below:- 

(a) Laxmi Exports vs. CCE&ST in Appeal No. ST/10666/2014-2020 

(9)TMI 838- CESTAT (Ahmedabad) 

7. From the invoice, Shipping Bill and Bank Certificate, it is seen that against 

the C&F value shown is sales value in the invoice, the amount equivalent to 

11%-12.5% was shown as deduction under the head commission and 

therefore, the net invoice value is the value after deduction of said 11%-12.5%. 

As per the invoice, 11%-12.5% commission was extended to the foreign buyer 

of the goods. Since there is transaction of sale and purchase between the 

appellant and buyer of the goods, whatever value shown in the invoice is a sale 

value and the deduction shown is nothing but discount given by the exporter 

to the foreign buyer. As per the bank realization certificate of exporter, in 

appendix 22A (scanned above), the amount after deduction of 11%-12.5% 

which was shown in column 12. The heading of column is ‘commission/ discount 

paid to foreign buyer, agent’. In the entire enquiry, the department has not 

brought any tip of evidence to show that there is a commission agent exists in 

this transaction and any amount of commission is paid to such person. 

Admittedly, in the entire transaction only two persons are involved, one the 

appellant as exporter of the goods and second the buyer of the goods. In the 

sale of goods, in case of service of commission agent, if involved, there has to 

be third person as service provider to facilitate and promote the sale of exporter 

to a different foreign buyer. In the present case, there is absolutely no evidence 

that this 11% is paid to some third person as commission. There is no contract 

of commission agent service with any of the commission agent, there is no 

person to whom payment of commission was made therefore, it is clear that no 

service provider i.e. foreign commission agent exists in the present case and 

no service was provided by any person to the appellant. In the absence of any 

provision of service, no service tax can be demanded. The trade discount even 

though in the name of commission agent was given by the appellant to the 

foreign buyer, by any stretch of imagination cannot be considered as 

commission paid towards commission agent service, hence cannot be taxable.  

(b) Duflon Industries Pvt. Limited vs. CCE, Raigad- 2017 (47) STR 335 

(Tri. Mumbai) Hon’ble Tribunal in para 6 held as under : 

“6. The entire issue revolves around the fact whether clearances effected by 

appellant on goods which are exported by them to DEL is of actual sale or sale 

based on commission basis. If it is direct sale to DEL then appellant 

has case and if it is held that it is not direct sale, but the sale based on 

commission basis then appellant has no case. For this we have to examine the 

agreement dated 16-5-2001 entered between appellant and DEL. The 

agreement is enclosed to the appeal memorandum and on perusal of the same 

we find that the agreement sets out clauses about the sale of goods by 

appellant to DEL. The said agreement speaks of purchasing of various items 

from appellant by the said DEL and it also records that appellant shall allow flat 

deduction/commission of 8% on the invoice value to DEL. We perused the 

invoice raised by appellant to DEL and find that the invoice is for the sale of the 

goods and 8% commission is indicated as has been given on the total invoice 

value. It is also seen invoice value has been reduced by 8% shown as 

commission, is against the sale of the goods to DEL. We agree with the 

contentions raised by learned Counsel that the purchaser of the goods cannot 

be considered as a “commission agent” as the deduction/commission is for the 

goods sold. There is nothing on record to show that the said DEL was appointed 

as “commission agent” for the sale of the goods of the appellant to third parties. 

It may be that DEL might purchase the goods from the appellant and sells the 

same in Europe. The reliance placed by learned DR and adjudicating authority 

on the clause of agreement that “DEL shall increase the market share of 

appellant’s products” to conclude that DEL was a commission agent, seems to 

be erratic reading of the clauses of agreement and this itself does not amount 

DEL has been appointed as “commission agent”. The amount indicated on the 

invoice and recorded in the accounts as commission, in our view, will not attract 

tax under reverse charge mechanism. We also find strong force in the 

contentions raised by learned Counsel that in order to tax this account as a 

commission, there has to be necessarily three parties, seller, purchaser and a 

person who negotiates such transaction. From the records it is very clear that 

DEL had not negotiated purchase or sale on behalf of appellant or their 

customers; to our mind the deduction/commission is nothing but trade 

discount. In view of the factual position as ascertained from the records, we 
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hold that the impugned orders demanding service tax under reverse charge 

mechanism from appellant are unsustainable and liable to be set aside.” 

(c) Hindustan Petroleum Corporation Limited – 2019 (24) GSTL 569 

(Tri. Del.), identical issue was decided wherein the HPCL, under an agreement 

for sale to retail customer purchased CNG from Indraprasth Gas Limited, the 

HPCL received consideration. The Tribunal held that the said consideration is in 

the nature of discount as agreement between HPCL and IGL is not on principal 

to agent basis but on principal to principal basis therefore, HPCL is not liable to 

service tax under the head of Business Auxiliary Service. In the case of 

PrabhakarMarotraoThaokar& Sons vs. CCE, Nagpur – 2019 (20) GSTL 294 (Tri. 

Mumbai), the department raised demand on discount given by manufacturer to 

the appellant who is a wholesale dealer while supplying goods for further 

distribution. The department alleged that such discount is basically sales 

commission and liable to service tax under the category of Business Auxiliary 

Service under Section 65 (105) of Finance Act, 1994. The coordinate bench at 

Mumbai held that the transaction between appellant and wholesale dealer is 

sale on principal to principal basis. The discount passed on by the manufacturer 

cannot be construed as commission and same is not subject matter to levy of 

service tax. 

(d) Aquamarine Exports in Appeal No. ST/12941/2014-2022 (2) TMI 

368 (CESTAT-Ahmedabad). This Tribunal held as under:- 

4. On careful consideration of the submissions made by both sides and perusal 

of the records, we find that the revenue has confirmed demand of service tax 

on the commission which was shown as deduction in the export invoice. The 

revenue has treated this commission as a commission against foreign 

commission agent service. We find that firstly, there is no commission agent 

exist who provided the service for export trading of the goods exported by the 

appellant. When no service provider is in existence it cannot be said that the 

appellant have received the commission agent service. Secondly, it is also fact 

that the appellant have not paid the commission to any person in the foreign 

country. Therefore, in absence of any consideration paid for the alleged 

commission agent services no service tax can be demanded. In the export 

invoice the appellant have deducted an amount in the nomenclature of 

commission from the gross sale price thus, the deduction was passed on to the 

buyer of export goods which is nothing but a discount given to the Foreign 

Buyers of the goods. In the above facts we are of the view that neither any 

service provider exist nor was any consideration paid to any service provider. 

Therefore, the department’s contention is baseless and not sustainable.  

5.  As regards the limitation issue raised by the appellant, we agree with 

the appellant that firstly, on merit itself as no service exists and hence, no 

liability to pay tax. Secondly, the appellant have shown all the figures and data 

in the documents and 11%-12.5% commission in the invoice, shipping bills 

and bank realization certificate (scanned copy in para 1.2 above), therefore, 

there is absolutely no suppression of facts on their part. Since undisputedly, 

the amount of commission considered by the Revenue as against Business 

Auxiliary Service is related to export of goods, the same in any case will not 

be taxable. For this reason also no malafide can be attributed to the appellant. 

Hence, longer period of demand shall not be invoked. In this regard, the 

judgment relied upon by the appellant in the case of Texyard International vs. 

CCE, Trichy (supra) 2015 (8) TMI-794 (CESTAT-Chennai) support their case. 
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Therefore, the demand for the extended period is not sustainable on limitation 

also. 

6.  In view of above judgments, we find that the issue is no longer res-

integra and settled in favour of the appellant. Accordingly, the demand of 

service tax on the commission deducted in the sale invoice of the appellant to 

their foreign buyer is not chargeable to service tax. Accordingly, the impugned 

order is set-aside with consequential relief to the appellant. The appeal is 

allowed. 

(Pronounced in the open court on 09.06.2025) 
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